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BeforeSTEELE, Chief JusticeBERGER andJACOBS, Justices.
ORDER
This 11" day of February 2011, upon consideration of thieférof the
parties and the record in this case, it appeaiset@€ourt that:
1. Cyril D. McCray (“McCray”), the defendant-belovgppeals from
Superior Court final judgments convicting him of SBession With Intent to
Deliver (“PWID”) Cocaine., Maintaining a Dwelling for Keeping Controlled

Substance$,Possession of Drug Parapherndliand Tampering With Physical

1 16Del. C. § 4751(a).
216Del. C. § 4755(a)(5).

316Dd. C. § 4771.



Evidence! and from the denial of his Motion for JudgmentAsfquittal on the
tampering charge. On appeal, McCray claims thattttal court erred by: (i)
admitting testimony about departmental “buy monthgt was in his possession,
which should have been excluded as evidence oioa Ipad act; and (ii) denying
his acquittal motion, because although he had ateanto conceal and/or destroy
evidence, that attempt was never completed. Werfmerror and affirm.

2. On September 9, 2009, between ten and fiftedicecd from the
Wilmington Police drug unit executed a daytime skeawarrant of 402 West"7
Street, Apartment 2, in Wilmington, Delaware. Tdice first knocked on the
apartment’s front door and announced themselvelfer Avaiting for 10 seconds
without a response, the officers broke down the doadl entered the apartment.

3. Upon entering, the police saw a man (later ifledt as Mannix
Desmuke) running from the living room towards tleelo of the apartment. They
also found two other persons in the apartment’s sedroom, and a fourth person
hiding in a closet. Officers observed the defendsicCray, exiting the bathroom.
The police searched McCray and found $191 in hckets, of which $10 was later

determined to be departmental “buy mongy.”

*11Dél. C. § 1269(2).
> “Buy money” is money that the State gives confténinformants who are helping

investigations to use to purchase items, suchw@gsdduring a controlled buy. Here, the police
had given their confidential informant the “buy negito conduct several controlled buys.
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4. When Detective Raymond Mullin entered the bathrahat McCray
had just left, he found, on the bathroom sink,tahan plate with a small amount
of white residue on top of it. Mullin also noticétht the toilet was running “as if
it had just been flushed.” Although Mullin saw nothing in the toilet bowleh
suspected that McCray might have tried to flushtretrand down the toilét.
Mullin broke open the toilet and extracted a rabtmde and a clear plastic
sandwich bag that had gotten wedged between thet baiwl and the water pige.
The plastic bag contained a small white object fledd-tested positive for crack
cocaine.

5. The police also searched two couches locatétkitiving room. In the
first, they found several plastic bags with knottedners. Each knotted corner
contained a piece of a white chunky substanced(fimtal of 68 pieces) that field-
tested positive for crack cocaiheBehind the first couch where the crack cocaine
was found, the police also found a small digitallec The police later weighed the

69 pieces of crack cocaine (68 pieces found incthech plus the piece found in

® Mullin described that he heard a hissing noise, @ipserved that the water in the toilet bowl
was still refilling. Mullin did not actually hear see the toilet flush.

’ For example, crack cocaine will dissolve wheniputontact with water.
8 Mullin testified that the police “basically brokiee toilet.”
® The purpose of using knotted corners was to pogme a preset amount of crack cocaine for

sale. Thus, a seller could simply cut off a corofethe bag to sell to a customer without having
to weigh it during the transaction.



the toilet), and determined that the total weigl#swb.9 grams. Each knotted
corner held approximately $10 worth of crack coeairin the second couch, the
police recovered seven knotted plastic bags cantae green plant-like substance
that field-tested positive for marijuana. All tplgrams of marijuana were found.

6. When the police arrested McCray, he gave hisesddas the apartment
that had just been searched. The police then dibwed the apartment’s occupants
to the police station. McCray was charged with BPWCocaine, PWID
Marijuanal® Maintaining a Dwelling for Keeping Controlled St#usces,
Possession of Drug Paraphernalia, and Tamperinig Wysical Evidence.

7. Ajury trial was held on April 8, 2010. Beforay selection began, the
prosecution stated that it would not be presengvigence of any controlled drug
buys to protect the identity of their confidentiadormant. All the State intended
to show was that McCray had been found with “buyneyd on him, and to
explain to the jury what “buy money” was. Defersmunsel objected on the
grounds that the “buy money” constituted evidente grior bad act that was

inadmissible under Delaware Rules of Evidence (“DRIB4(b)*

1016 Dd. C. § 4752A.

1 DEL. UNIF. R. EviD. 404(b) states that “[edence of other crimes, wrongs or acts is not
admissible to prove the character of a person deroto show action in conformity therewith [but

may| be admissible for other purposes, such asfgbonotive, opportunity, intent, preparation,

plan, knowledge, identity or absence of mistakaamident.”
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8. The trial judge concluded that because interd a@a element of the
PWID charges, and because the “buy money” evideraserelevant to intent, that
evidence was admissible as an exception to Rul¢bi®4 The trial judge also
indicated that she would makeSatz*® analysis on the record, but the record shows
that she never ditf.

9. During the trial, the State presented testimfyoyn Detective Mullin
and Detective Mark Grajewski, who was an expepalice drug investigations but
had not been involved in this case. McCray choseto testify, and defense
counsel did not call any withesses. At the conalusf its case, the State entered
anolle prosequi on the PWID marijuana charge. Defense counsel ti@red for
a judgment of acquittal on the tampering chargguiag that there was no
completed act of tampering since the police wenmaadliately able to retrieve the
drugs placed in the toilet. The trial judge dertieat motion, and the jury returned
a verdict of guilty on all remaining charges. Magrwas declared an habitual
offender, and was sentenced as follows: for PWdadihe, three years at Level 5

incarceration; for Maintaining a Dwelling, threeays at Level 5 incarceration; for

12 The trial judge stated: “[T]his is a 404(b) issaad this clearly goes to intent. . . . | meae, th
intent is that [the defendant] intends to sell, &mat certainly is probative, highly probative and
far more probative than it is prejudicial.”

13 Getzv. Sate, 538 A.2d 726 (Del. 1988).

% The trial judge stated: “I'm going to doGetz analysis on the record. | don’t have the time to
do it now because the jury’s waiting.”



Tampering with Physical Evidence, two years at Lé&vacarceration, suspended
for decreasing amounts of probation; and for Pessesof Drug Paraphernalia,
twelve months at Level 5 incarceration, suspenadedvelve months at Level 2
probation. McCray directly appeals.

10. On appeal, McCray claims that the Superior Cared by: (i)
allowing the State to present inadmissible “buy mdrevidence, and (ii) denying
his motion for acquittal on the tampering chargecduse he never completed the
required act of concealment or destruction. Wed adgress those claims.

11. McCray first claims that the “buy money” evidenwas inadmissible
evidence of a prior bad act (namely, that McCrag peeviously sold drugs). He
advances two arguments in suppdntst, that the trial court failed to properly
conduct the requireetz analysis or give a limiting instruction to the jurgnd
second, that even if the “buy money” evidence was admissibinder the best
evidence rule the State was required to producacdhel “buy money” at trial.

12. This Court reviews a trial court’s evidentiadgcisions for abuse of

discretion®® If we find that the trial court committed errar abused its discretion,

15 Popev. Sate, 632 A.2d 73, 78-79 (Del. 1993).



then we must “determine whether the mistakes dometi significant prejudice so
as to have denied the appellant a fair trial.”

13. Under DRE 404(b), evidence of other crimesesggally inadmissible
to prove that the defendant committed the chardfhse!” But (and as the trial
judge correctly held), evidence of a prior bad thett is otherwise inadmissible
may be admitted as an exception, if it is offeregptove something other than a
propensity to commit the charged offense, suchpasof of motive, opportunity,
intent, preparation, plan, knowledge, identity bsence of mistake or accident.”
Getz established the following guidelines for determgithe admissibility of
evidence under DRE 404(b):

(1) The evidence of other crimes must be mateoabn issue or
ultimate fact in dispute in this case. . ..

(2) The evidence of other crimes must be introduiceda purpose
sanctioned by Rule 404(b) or any other purposdnuoansistent with
the basic prohibition against evidence of bad dtaraor criminal

disposition.

(3) The other crimes must be proved by evidencechvis “plain,

clear and conclusive.”

(4) The other crimes must not be too remote in tirom the charged
offense.

(5) The court must balance the probative valuesuwh evidence
against its unfairly prejudicial effect, as reqditey DRE 403.

8 grauss v. Biggs, 525 A.2d 992, 997 (Del. 1987) (internal quotatiovarks and citation
omitted).

17 See, e.g., Getz, 538 A.2d at 730; BL. UNIF. R. EVID. 404(b).

18 DEL. UNIF. R.EvID. 404(b)



(6) Because such evidence is admitted for a limpegbose, the jury

should be instructed concerning the purpose foradsiission as

required by DRE 105

14. The record shows that the trial judge did mbt@aate or consider all of
the Getz factors on the record. At best, the trial judgediccted an informal
analysis before the trial began. Defense coumsslever, never objected to the
trial judge’s oversight. In any case, whether e@aw the trial judge’s omission
for abuse of discretion or even for plain erroe thal transcript shows that the
testimony regarding McCray’s possession of the “mgney” was admissible and
that any error was harmless.

15. As to the first twdsetz factors, because McCray had been charged with
possession with intertb deliver cocaine, intent was an element of thargéd
offense and the State had the burden of provingelleanent. To meet that burden,
the State offered the “buy money” evidence to dstalthat McCray had the
motive and intent to sell the cocaine. That eviidey purpose was proper under
DRE 404(b). As to the third and four@etz factors, the evidence was “plain, clear
and conclusive,” because: (i) the money was foumd/iaCray’s person when the
police searched him; and (ii) the “prior bad act’selling the drugs that brought

the “buy money” into McCray’s possession was “romt temote in time,” since the

controlled buy took place shortly before the pold#ained the search warrant to

19 Getz, 538 A.2d at 734 (internal citations omitted).



search McCray’s apartmefit.As to the fifth factor, the trial judge expreséyund
that the evidence was *“highly probative and far engrobative than it is
prejudicial.” Finally, although the trial judge ddinot give the jury a limiting
instruction, defense counsel did not request onenvthe parties considered jury
instructions™ “[A] trial court generally does not commit pla@rror if it fails to
give a limiting instruction,sua sponte, when evidence of prior bad acts is
admitted.*

16. Even if the trial court’s failure to completf@amal Getz analysis on
the record or to issue a limiting jury instructiaas error, any error was harmless.
An error in admitting evidence is “harmless” whétlee evidence exclusive of the
improperly admitted evidence is sufficient to sirsta conviction.*® Here, even
without the “buy money” testimony, the evidence wsadficient to convict
McCray of the drug charges. Specifically, when fludice executed the search
warrant, they found: (a) in the living room, 68ybaof crack cocaine and a small

digital scale; (b) in the bathroom, a plate witlit@ioe residue; (c) in the toilet, a

20 To reiterate, the State did not present evideffitheocontrolled buy at trial because it wished
to preserve the identity of its confidential infam.

1 For example, defense counsel did request thath®PWID cocaine charge, the trial judge
instruct the jury on the lesser-included offenssiofple possession.

22\Mlliams v. Sate, 796 A.2d 1281, 1290 (Del. 2002).

23 Johnson v. Sate, 587 A.2d 444, 451 (Del. 1991) (citations omitted)



bag of crack cocaine and a razor blade. The Statgdert, Detective Grajewski,
testified that the quantity of the drug, the preseaf the scale, and the manner of
the drug’s packaging was consistent with a saleerathan personal uéé. And,
the lack of any evidence of equipment for ingestimg crack cocaine, combined
with the amount of cash found on McCray’s persoaswlso consistent with a
sale, not use. In short, even without the “buy eydntestimony, there was
sufficient evidence to support McCray’s convictions

17. McCray next claims that even if the trial coproperly admitted the
“buy money” testimony, the “best evidence” rule (BR002) required the State to
produce that money at trial. Under DRE 1002, “fifove the content of a writing
... the original writing . . . is required> McCray argues that the State should
have been required to produce the buy money itestiiier than have Detective
Mullin testify about it.

18. McCray’s reliance on this evidentiary rule igsptaced. In his

testimony, Detective Mullin identified the money ufd on McCray as

24 See Hardin v. State, 844 A.2d 982, 988 (Del. 2004) (holding that “to yedntent to deliver the
State must prove something beyond possession, giagkand quantity of drugs. Proof of this
additional element may take the form of expertit@shy connecting the quantity of drugs with
intent to deliver.”);Morales v. Sate, 696 A.2d 390, 394 (Del. 1997) (upholding deferigan
conviction for possession with intent to deliveséad on “expert testimony that the packaging,
weight, and quantity of the heroin found in [defantls] apartment were consistent with an
intent to deal the drugs rather than to use thesopally.”).

25 DEL. UNIF. R.EvID. 1002.
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departmental buy money. That testimony was legalbnificant because it
showed how McCray came into possession of that gndhdn Day v. Sate, a
police officer had written down the monetary bilrial numbers and testified
that those numbers matched with serial numbersrdedoas departmental buy
money?’ We held that the “best evidence rule” did nouiegjthe State to produce
the actual money at trial, because the “materiaitpmas the identification of the
particular bills through the serial numbers recdrdy the patrolman®® The
“actual writings on the [] bills were immaterig’” That rationale applies with
equal force here. The trial court correctly rutbdt the State was not required to
produce the buy money under the best evidencetule.

19. McCray’s second claim is that the trial countoereously denied his

motion for judgment of acquittal on the tamperinguge. Relying oour recent

26 See United Sates v. Duffy, 454 F.2d 809, 812 (5th Cir. 1972) (distinguishimgen the best
evidence rule applies to “chattel” compared to aiting,” and concluding that where “[t]he
crime charged was not possession of a certainlgrivdhere the failure to produce the article
might prejudice the defense,” the best evidenae doks not apply).

" Day v. Sate, 297 A.2d 50, 50-51 (Del. 1972).
81d. at 51.
21 d.

30 See, eg., United Sates v. Walker, 207 F.App’x. 673, 677 (7th Cir. 2006) (holdingthin the
prosecution of a defendant for conspiracy to passEgaine with intent to distribute, the
admission of a police officer's testimony regardin@rked money did not violate the best
evidence rule)see also Wilson v. Sate, 568 P.2d 1315, 1318 (Okla. Crim. App. 1977) (ruling
that the best evidence rule was not applicable usecthe “bills were merely physical objects
used in the commission of a crime which were capalhl proof by testimony without even
offering the bills into evidence.”).

11



opinion inHarrisv. Sate,*! he argues that although he attempted to conceébran
destroy the contraband, he never completed thereshjact, because the police
retrieved the razor blade and bag of crack cocaitee breaking open the toilet.

20. This Court reviews a trial court's denial oiVetion for Judgment of
Acquittal de novo to determine whether, considering the evidencéenight most
favorable to the State, any rational trier of faould have found the defendant
guilty, beyond a reasonable doubt, of the essert@hents of the crim&. A
person is guilty of Tampering with Physical Evidenwhen “[b]elieving that
certain physical evidence is about to be producagsed in an official proceeding
or a prospective official proceeding, and intendimgrevent its production or use,
the person suppresses it by any act of concealmkeration, or destruction. . 3%

21. InHarris, we identified three factors to be considered etetmining
whether “tampering” of an evidentiary item has oced: (i) whether the police

perceivedi(e., saw or heard) the item or act of suppressidii) whether the item

was immediately retrievable, and whether the polveee immediately able to do

31991 A.2d 1135 (Del. 2010).
32 Pennewel | v. Sate, 977 A.2d 800, 801 (Del. 2009).
33 11Dédl. C. § 1269(2).

34 Harris, 991 A.2d at 1140-41.
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so® and (iii) whether the defendant believed thatitm constituted “evidence”
that was “about to be used or produced” against ihim criminal proceedind.
We held that the defendant (Harris), who had attetchgo conceal drugs by
placing a plastic bag of drugs in his mouth, wasquolty of tampering, because
the police saw the plastic bag in Harris’ mouthardethe plastic bag muffling
Harris’ voice, and were able to “immediately retgé the drugs by taking the
plastic bag out of Harris’ mouti. We held that where “the police perceive the act
of concealment and could immediately retrieve thiglence, the defendant . . .
failed to ‘suppress’ evidence under [D&. C] § 1269.°°

22. In Harris, we distinguishedAnderson v. Sate® on the basis that in
Anderson the police did not perceive any evidence or theosuppressioff In

Anderson, although the police recovered a purse containiplgstic bag of cocaine

within a clogged toilet, they did not hear or see defendant (Anderson) flush the

% 1d. at 1138-39, 1141 (noting that a drug that had dissbin water was not “immediately
retrievable”).

% |d. at 1141-42 (discussing the “procedural immediaogguirement of a tampering charge).
1d. at 1137, 1140.

*1d. at 1140.

39846 A.2d 237, 2004 WL 744188 (Del. 2004) (TABLE).

4% Harris, 991 A.2d at 1140.
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drugs down the toilét Rather, they relied on the defendant’s girlfriend
statement that the toilet might be clogged anddhethat Anderson’s pant leg was
wet. Based on that, the police investigated bystismbling the toiléf. Thus,
Anderson is distinguishable fronHarris because “[a]lthough the police officers
immediately retrieved the evidence, they did notcee Anderson’s act of
suppression. . . . Anderson had already compleite@ct of suppression without
police detection’® Moreover, Anderson had a reasonable belief thatdrugs
would be used against him in a criminal proceedo®gause the police had found
the drugs while executing a search warrant of bissk**

23. This case is controlled ®nderson, not Harris. Here, like Anderson,
the drugs were not plainly visible to the policer did the police perceive (see or
£

hear) McCray flush the razor blade and cocaine ddven toile Detective

Mullin testified that he did not see any drugs witthe toilet bowl, nor did he see

“1 Anderson, 2004 WL 744188, at *2see also Harris, 991 A.2d at 1140 (distinguishing
Anderson).

2 Anderson, 2004 WL 744188, at *1-2.

* Harris, 991 A.2d at 1140.

“1d. at 1143 (“Upon entering the house, the police tookstructive control of the premises
named in the warrant. At that point, Anderson’dbehat the State could introduce his bag of
cocaine at trial was reasonable, because the [®lictebable cause and search made his trial
procedurally imminent. That is, he acted to supprthe cocaine with a credible reason to
believe that the State was ‘about to’ introduassievidence.”).

%> Seeid. at 1140(defining “perception” as “visual, auditory, or ba?).
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or hear McCray flush the toilet. Rather, Mullirliee on the fact that the police
had found McCray in the bathroom (where there wpkate with white residue on
it), and that the water in the toilet bowl was liigfg, indicating that someone had
likely recently flushed the toilet. Thus, at th@m when McCray flushed the toilet
and the drugs were no longer visible, McCray hadnipleted his act of
suppression without police detection.” Moreovehew McCray heard the police
knock on the door and announce themselves, he hadsanable belief that the
State would introduce the bag of cocaine (if fouat)rial. Here, as iAnderson,
McCray acted to suppress the cocaine “with a cted#ason to believe that the
State was ‘about to’ introduce it as evident®e.The trial court, therefore, did not
err in denying his motion for acquittal on this isas

NOW, THEREFORE, IT IS ORDERED that the judgmeritshe Superior
Court areAFFIRMED.

BY THE COURT:

/sl Jack B. Jacobs
Justice

4®1d. at 1143.
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